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Pursuant to notice, the Division of Administrative Hearings, by its duly
designated Hearing Oficer, Mary Clark, held a formal hearing in the above-
styl ed case on Cctober 16, 1990, in Tall ahassee, Florida.
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Pal at ka, Florida 32178-1429

For Intervenors: Frank E. Matthews, Esquire
Hoppi ng Boyd Green & Sans
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Tal | ahassee, Florida 32314

STATEMENT OF THE | SSUES
This is a challenge to certain adm nistrative rules adopted by the St

Johns River Water Managenent District relating to permitting criteria for
i sol ated wet| ands.



Section 373.414, F.S. nmandates that permtting criteria for isolated
wet | ands be adopted by water managenment districts, by rule, by March 31, 1987.
The statute al so includes four nore specific requirenments for those rules.

Petitioners contend that St. Johns R ver Water Managenment District Rule
Chapter 40C-4, F. A C. and the Applicant's Handbook, Managenent and Storage of
Surface Waters, adopted as a rule by reference, fail to conply with the
statutory nmandate and are an invalid exercise of delegated |egislative authority
by the District.

Respondent, St. Johns River Water Managenent District, contends that its
rules comply with Section 373.414, F.S.. St. Johns River Water Managenent
District contests the standing of Petitioner, the Florida Wldlife Federation,
I nc.

Intervenors, E.1. Du Pont De Nenmours and Company, Inc. and Associ at ed
M nerals (USA), Inc., support the District's position and contest the standing
of both Petitioners.

PRELI M NARY STATEMENT

On Septenber 19, 1990, Petitioners, the Sierra Cub, Inc., (Sierra) and the
Florida Wldlife Federation, Inc., (FW) filed their petition pursuant to
Section 120.56, F.S., challenging the validity of certain existing rules of the
Respondent, St. Johns River Water Managenent District.

E. 1. Du Pont De Nenours and Conpany, Inc., and Associated Mnerals (USA),
Inc., filed a petition to intervene in the proceeding on Cctober 15, 1990.
Interventi on was granted, w thout objection, at the commencenent of the hearing;
however, participation was limted to cross-exanm nation of wtnesses.

Al so at the commencenent of the hearing, and wi thout objection,
Respondent's request for official recognition was granted for the follow ng:
Chapters 373 and 378, F.S.; Chapters 16C-37, 40C- 1 and 40C-4, F.A C.; Rules 39-
27.003 and 39-27.004, F.A.C.; and Part I, Part 11, Section 16, Subsections 18.0,
18.1, 18.2, and 18.3 of Section 18, and Appendi x K of the docunent, Applicant's
Handbook: Managenment and Storage of Surface Water, as incorporated by reference
in Rule 40C-4.091, F.AC..

In support of its petition, Petitioners presented the follow ng w tnesses:
Joseph Travis, qualified as an expert in the ecology of isolated wetlands; Paul
Mol er, qualified as an expert in wildlife biology, herpetol ogy and the ecol ogy
of isolated wetlands; John Palis, qualified as an expert in zool ogy; Laurie Anne
McDonal d, qualified as an expert in zool ogy and ecol ogy; and Richard Farren.

The District presented the followi ng witnesses: Jeffrey Elledge, qualified
as an expert in surface water nanagenent and the District's permtting
requi renents for surface water managenment systens; G egory L. Daugherty,
qualified as an expert in mne reclamation; and Lawence Gerry and d enn Lowe,
Jr., both qualified as experts in wetlands ecol ogy and the application of the
District's managenment and storage of surface waters rules as they relate to
wet | ands.

Petitioners' exhibit #1, and Respondent's exhibits #1-4 were received in
evi dence.



A transcript of the proceeding was filed on Cctober 30, 1990, and the
parties submitted their proposed final orders on Novenber 15, 1990. Fi ndings of
Fact recommended by the parties are separately addressed in the attached
appendi Xx.

FI NDI NGS OF FACT

1. Petitioner, Sierra Cub, Inc., (Sierra) is a non-profit corporation
registered to do business within the state of Florida. It is an internationa
organi zation, with regional conmttees, state chapters, and | ocal regiona
groups. The Florida chapter has 15 regi onal groups, several of which are
| ocated within the jurisdictional boundaries of the St. Johns River Water
Managenment District (SJRWD). About 6,000 nmenbers live within the boundaries of
t he SIRWWD.

2. The overall purpose of Sierra is to explore, enjoy and protect the
natural resources of the earth. Sierra commonly offers outings for the
enj oyment and education of its menbers and the general public. These involve
travel i ng, hiking, birdwatching and other wildlife observation. Part of the
outings programincludes hiking and view ng of isolated wetlands and wildlife
dependent on those wetl ands. These outings take place within the SJIRWD.

3. Sonme Sierra nenbers are actively involved in work related to isol ated
wet | ands, including studies, consulting, and managi ng of wetl ands, some of which
are |ocated within the SIRWD.

4. The Florida Wldlife Federation, Inc. (FW) is a non-profit corporation
regi stered to do business in the state of Florida. It is conprised of
organi zati ons and i ndi vi dual nmenbers who support the wi se use and managenent of
Florida's natural resources. Sportsnen and naturalists who belong to the club
are involved in hunting, fishing, hiking, birdwatching, nature photography and
other activities |loosely called "naturalizing". These activities take place
wi thin SJIRWD boundaries and rely on wildlife species which live in, or are
dependent upon, isolated wetlands. FW attracts nmenbership by publicity of its
exi stence and purpose directed to sportsnen and naturalists.

5. Respondent, SJRWWD, is a political subdivision of the state of Florida,
with the authority to regulate, through its permtting process, the nanagenent
and storage of surface waters (MSSW w thin its designated geographica
boundari es, pursuant to Part |1V of Chapter 373, F.S.

Prior to adoption of the administrative rules in issue in this proceeding,
the Florida Departnment of Environmental Regul ation (DER) del egated to Respondent
the responsibility for adm nistration of its stormmater rule.

6. Intervenors conduct heavy netal mning operations within the District.
These m ning operations are regul ated pursuant to Chapter 40C 4, F.A.C. and the
Applicant's Handbook. Virtually all mning activities exceed existing
permtting thresholds and all District wetland criteria apply to the activities.

7. Since 1983, SJRWWD has been regul ati ng wetl ands and wetl| and MSSW
i npacts, including isolated wetlands, throughout its 19-county area. The rules
adopted in 1983 included all wetlands, both isolated and non-isol at ed.



8. In 1986,
as follows:

the legislature created Section 373.414, F.S

373.414 \Wetl ands. - -

(1)

By March 31, 1987, for those water

managenent districts to which the depart nment

has del

egated the responsibility for

adm nistration of its stormvater rul e, each
district shall adopt a rule which establishes

speci fi

C permtting criteria for certain smal

i sol ated wetl ands which are not within the

jurisdi

ction of the departnment for purposes

of regulation of dredging and filling. The
rule shall include:

(a)

One or nore size thresholds of isol ated

wet | ands bel ow whi ch i nmpacts on fish and
wildlife and their habitats will not be
consi dered. These threshol ds shall be based

on bi ol

ogi cal and hydrol ogi cal evidence that

shows the fish and wildlife values of such
areas to be m ni nal

(b)

Criteria for review of fish and

wildlife and their habitats for isol ated
wet | ands | arger than the mni num size;

(c)

Criteria for the protection of

t hreat ened and endangered species in isolated
wet | ands regardl ess of size and | and use; and

(d)

Provi sions for consideration of the

cumul ative and offsite inpacts of a project

or proj

(2)

aut hori

ects.
This section does not affect the
ty of the water managenent districts

to regul ate inpacts on water quality and
water quantity.

(3)

Until a water managenent district has

adopted a rule to inplenent the provisions of
subsection (1), review of fish and wildlife

i mpacts in small isolated wetlands shall be
[imted to:

(a)

| ar ger;

(b)

Wetl ands that are 5 acres in size or
or
Wet | ands that are used by a federal or

state designated threatened or endangered
speci es; or

(c)

Wet | ands | ocated within an area of

critical state concern designated pursuant to
chapter 380; or

(d)

Wetl ands that are less than 5 acres in

size having a cunul ative total acreage greater
than 30 percent of the total acreage proposed
for devel opnent, within a devel opment project

greater

than 40 acres in size.

whi ch provi ded



Section 373.414(3), F.S. (1986) was repeal ed effective March 31, 1987, the
deadl i ne by which the districts were to have their own isolated wetlands rul es
in place. Sections 373.414(1) and (2), F.S. remain in effect.

9. "Wetlands" is defined in SIRWD s MSSWrul e as:

... hydrologically sensitive areas which are
identified by being i nundated or saturated by
surface or groundwater with a frequency and
duration sufficient to support, and that under
normal circunstances do support, a preval ence
of vegetation typically adapted for life in
saturated soil conditions. Wetlands generally
i ncl ude swanps, marshes, bogs and sinilar
ar eas.

Rul e 40C4.021(11), F.AC

This definition is repeated in Section 10.7.3 of the Applicant's Handbook
10. Section 10.7.3 al so provides:

Wet | ands are inmportant conponents of the water
resource because they serve as spawning,
nursery and feeding habitats for many species
of fish and wildlife, and because they provide
i nportant flood storage and water quality
benefits. Not all wetlands provide these
benefits, nor do they provide themto the sane
extent. A wide array of physical and chem ca
factors affect the functioning of any wetl and

conmuni ty.
* * *

11. Small isolated wetlands are totally unique biological systens. They
are not small versions of |large wetlands. They play two major roles in aninal
ecol ogy: to harbor diverse species that use the habitat for their entire life
cycle, and to provide a productive resource for transient species.

If awtland is truly isolated, its fish population is generally limted to
the snmall er-bodi ed, snaller-nouthed varieties which are limted in their
predatory abilities. This permts the abundance of anphibians and invertebrates
not found in larger, nore permanent wetlands where the fish would rapidly
deci mate the popul ati on.

Amphi bi ans are a cornerstone of the vertebrate food chain. They are food
for a variety of snakes, which in turn, are food for hawks.

WAdi ng birds find easy prey as the isolated wetlands begin drying up and
contracting. The entire cycle of the pond, fromfully wet to dry, is
significant.

12. Anbystoma tigrinum (tiger sal amanders) are hatched and raised in
i sol ated wetl ands; they | eave, and nmust return to breed in the same pond. They
have a strong hom ng instinct. Ilgnorant of intervening events, they are often
found spending their honeynmoon dodgi ng cars on an apartnent conpl ex pavemnent,
seeking in vain the pond of their birth.



13. The SJRWWD adopted Chapter 40C-4, F.A C. and its Applicant's Handbook
to regul ate the construction, operation, alteration, renoval or abandonnent of
surface water nmanagenment systens, to insure that those activities will not harm
the water resources of the District and insure that they are consistent with the
objectives of the District. Activities which do not nmeet certain threshol ds
established in Rule 40C-4.041, F.A C. do not require a District MSSWopernit,

i ncluding those activities inpacting an isolated wetl and.

The threshol d provisions pre-date Section 373.414, F. S. and still apply.
The threshol d provisions of Rule 40C 4.041(2)(b), F.A C., challenged by
Petitioners, state as foll ows:

40C-4.041 Permt Required.
* * *

(b) An individual or general permt is
required prior to the construction, alteration
operation, maintenance, abandonment or renoval
of a surface water managenent system which

1. |Is capable of inmpounding a vol unme of
water of forty or nore acre feet; or

2. Serves a project with a total |and area
equal to or exceeding forty acres; or

3. Serves a project with a total |and area
equal to or exceeding ten acres, when any part
of the project is |located within the Wkiva
Ri ver Hydrol ogic Basin north of State Road
436; or

4. Provides for the placenent of twelve or
nore acres of inpervious surface which
constitutes 40 or nore percent of the tota
| and area; or

5. Provides for the placenment of one half
acre or nore of inpervious surface, when any
of the inpervious surface is located within
t he Wekiva river Hydrologic Basin north of
State Road 436; or

6. Contains a traversing work which
traverses:

a. A streamor other watercourse with a
drai nage area of five or nore square mles
upstream fromthe traversi ng work; or

b. An inmpoundnent with nore than ten acres
of surface area; or

7. Contains a surface water managenent
system whi ch serves an area of five or nore
contiguous acres of a hydrologically sensitive
area with a direct hydrol ogi c connection to:

a. A streamor other watercourse with a
drai nage area of five or nore square mles; or

b. An inmpoundnent with no outfall, which is
not wholly owned by the applicant and which is
ten acres or greater in size; or

c. A hydrologically sensitive area not
whol Iy owned by the applicant.



8. Is wholly or partially located within
t he Wekiva River Hydrologic Basin's Riparian
Habi tat Protection Zone as described in
par agraph 40C-41. 063(3) (e).

The sane threshol d provisions are contained in Section 3.3.1, Applicant's
Handbook, al so chall enged by Petitioners.

14. In 1987, after passage of Section 373.414, F.S. the District anended
its wetland regulations to provide that all wetlands woul d be eval uat ed,
regardl ess of size, within the already-established permt thresholds:

A wide variety of wetland habitats exist
within the St. Johns River Water Managenent
District. The functions which these habitats
serve are dependent on many factors.
Bi ol ogi cal and hydrol ogi cal evidence
denonstrate that size is not the single
determ nant of wetland value. Since the
District bases its evaluation on wetl and
functions, the District will review inpacts
to all wetlands (a zero acre threshold will
be enployed) in reviewing inmpacts to fish and
wildlife and their habitats for systens
requiring a permt fromthe District.

* * *
10. 7.5 Wetl and Eval uation
Appl i cant's Handbook

15. As the result of an objection by the Joint Adm nistrative Procedures
Committee (JAPC) stating that the District had failed to conply with Section
373.414(1)(a), F.S., the District anended the zero acre review threshold for
i sol ated wetl ands and adopted a 0.5 acre review threshold, based upon bi ol ogi ca
i nvestigations indicating that wetlands below this size have mninmal fish and
wildlife value. 1In all applications for MSSWpermts under Chapter 40C 4, the
District reviews inpacts to isolated wetlands unl ess those wetlands are | ess
than 0.5 acre in size and are not used by threatened or endangered species.

No permt application, however, is required for projects under the
t hreshol ds descri bed in paragraph 13, above, even though those projects m ght
i nclude wetlands |arger than 0.5 acres.

Staff of the SJRWD concedes that the non-regul ated isol ated wetl ands m ght
have significant value and agrees with Petitioner's experts that isolated
wet | ands found in projects below the Rule 40C 4.041(2)(b), F.A. C threshol ds
(called "get-in-the-door" thresholds) could have nore than mnimal fish and
wildlife val ue.

16. Petitioners challenge the entire Chapter 40C-4, F.A C. and Applicant's
Handbook for non-conpliance with Section 373.414(1)(d), F.S. The SJRWD does
not consider, and nothing in its rules require consideration of, cunulative
i npacts of a series of isolated wetlands included in bel owthreshold projects
even though there could be a negative cunulative inpact fromthe | oss of those
wet | ands.



17. Petitioners challenge section 10.7.4 Wetland Review Criteria
Appl i cants Handbook, to the extent that it may limt consideration of inpacts to
isolated wetlands to off-site aquatic and wetl and dependent species, unless
t hreat ened or endangered species are involved. This section provides in
pertinent part:

10.7.4 Wetland Review Criteria
In determ ning whether a systemw ||l neet the
obj ective contained in Paragraph 9.1.1(j) and
that part of the criterion contained in
Par agraph 10.2.1(e) regarding hydrol ogically
rel ated environnental functions, the District
will, except when threatened or endangered
speci es are involved, consider only the
i npacts to off-site aquatic and wetl and
dependent species relative to the functions
currently being provided by the wetland to
these types of fish and wildlife.
Thi s assessnent of off-site inpacts is based
upon a review of pertinent scientific
literature, soils and hydrol ogic information
and a general understandi ng of the ecol ogi ca
resources of the site. Generally, site
specific biological data collection is not
required. An applicant must provide
reasonabl e assurance that a proposed system
wi |l not cause adverse off-site changes in:
(a) the habitat of an aquatic and wetl and
dependent speci es,
(b) the abundance and diversity of aquatic
and wetl and dependent species, and
(c) the food sources of aquatic and wetl and
dependent speci es.
The only exception to Iimting review of a
system under this Subsection to off-site
i npacts i s where wetl ands are used or
reasonabl e scientific judgenment would indicate
use by threatened or endangered species listed
in Sections 39-27.003 and 39-27.004, F. A C
whi ch are aquatic or wetland dependent. In
this instance, both off-site and on-site
i npacts will be assessed.

18. Petitioners also challenge section 16.1.3(a), Applicant's Handbook, to
the extent that it may limt mtigation requirenents to off-site inpacts. |If a
project as initially proposed is subject to Respondent's surface water
permtting requirenents, and as initially proposed fails to neet wetland review
criteria, mtigation may be considered as a nmeans of bringing the proposed
project within permtting requirenents. The challenged portion provides:

16.1.3 Mtigation

(a) Mtigation is defined here as action or
actions taken to offset the adverse effects
of a systemon off-site functions and in the
care of threatened or endangered species, to
of fset the adverse effects of a systemon
on-site and off-site functions.



Al t hough there may be a difference in degree of functions performnmed by
i sol ated wetlands on site, as conmpared to the degree of functions performed by
i sol ated wetlands off-site, the difference in negligible. Adverse ecol ogica
effects on-site will also be felt off-site. In developing its criteria SIRAWD
staff could not conceive of a situation where a functioning wetland or isolated
wet | and woul d be elimnated and not have an off-site inpact.

19. Finally, Petitioners challenge the |ast paragraph of Section 16.1. 4,
Applicant's Handbook, related to mitigation for mning projects that fall under
the jurisdiction of the Departnment of Natural Resources (DNR) pursuant to
section 378.601, F.S. (heavy mineral extraction). Section 16.1.4, Wtland
Creation, Applicant's Handbook, provides guidelines to be used to estimate the
extent of wetland creation which may mtigate for the destruction of a unit of
wet |l and. The chal | enged portion of the section provides:

For lands and mining activities that fal

under the jurisdiction of the Florida
Department of Natural Resources pursuant to
section 378.601, F.S. nmitigation or
conpensation plans that are consistent with
the Iand recl amation policies and criteria
approved by that agency will be considered by
the District as satisfactory mtigation
(enphasi s added) .

20. The District is not required to allow mtigation if inpacts are so
substantial that they cannot be offset. |If the District does not consider a DNR
recl amati on plan as sufficient, the District applies its wetland review criteria
in section 10.7.4, Applicant's Handbook. For heavy mineral mning, DNR requires
one-to-one mitigation for every wetland, regardless of type, that is disturbed
by the zoning activity, and the restoration of wildlife habitat, including
t hreatened or endangered species. Heavy mneral mning, in contrast to other
m ni ng such as phosphate, has far less inpact on the environnent. This is
reflected in the success which has been experienced in restoring wetl ands
di sturbed by heavy m neral m ning.

CONCLUSI ONS OF LAW

21. The Division of Adm nistrative Hearings (DOAH) has jurisdiction in
this matter pursuant to section 120.56, F.S., which provides, in pertinent part,

(1) Any person substantially affected by a
rule may seek an administrative determ nation
of the invalidity of the rule on the ground
that the rule is an invalid exercise if

del egated |l egislative authority.

22. Both petitioners in this action are corporations, and are, therefore,
"persons”, pursuant to Section 1.01(3), F.S.

Petitioners are also "substantially affected”. They established that
progressive or cumulative | oss of isolated wetlands will result in adverse
i npacts throughout the food chain. Those inpacts will substantially affect
t hese organi zati ons, which exist for the purpose of pronoting the use and
managenent of Florida' s natural resources and for the purpose of exploring,



enjoying and protecting the natural resources of the earth. Loss of resources
will directly and substantially affect the organizations' ability to attract and
mai ntain their nenbership. Petitioners have a legitimte corporate interest in
the rule.

As corporations, Petitioners are distinguishable fromthe petitioner in
Fl orida Hone Buil ders Assn. v. Department of Labor, 412 So.2d 351 (Fla. 1982).
In that case, the Court |ooked beyond the association itself to its nenbers, a
substanti al nunber of whom were determ ned to be "substantially affected"
Thus, standing for the association was derived fromthe standing of its nenbers.
Assumi ng that the standing principles formulated i n Honebuil ders, supra, are
applicable, Petitioners also denonstrated that a substantial nunmber of their
menbers, although not necessarily a nmajority, are substantially affected by the
chal | enged rul e.

23. "Invalid exercise of delegated legislative authority" is defined in
Section 120.52(8), F.S. as:

action which goes beyond the powers,
functions, and duties del egated by the
Legi slature. A proposed or existing rule is
an invalid exercise of delegated |egislative
authority if any one or nore of the foll ow ng
apply;

(a) The agency has materially failed to
foll ow the applicabl e rul emaki ng procedures
set forth in s. 120.54;

(b) The agency has exceeded its grant of
rul emaki ng authority, citation to which is
required by s. 120.54(7);

(c) The rule enlarges, nodifies, or
contravenes the specific provisions of |aw
i npl enented, citation to which is required by
s. 120.54(7);

(d) The rule is vague, fails to establish
adequat e standards for agency decisions, or
vests unbridled discretion in the agency; or

(e) The rule is arbitrary or capricious.

24. Those who seek to invalidate the proposed rul es have the burden of
showi ng t hat:

the agency, if it adopts the rule, would
exceed its authority; that the requirenents
of the rule are not appropriate to the ends
specified in the legislative act; that the
requi renents contained in the rule are not
reasonably related to the purpose of the
enabling legislation or that the proposed rule
or the requirenents thereof are arbitrary and
capricious. Agrico Chemcal Co. v. State Dept.
of Environmental Regulation, 365 So.2d 760, 763
(Fla. 1st DCA 1979)



25. An agency has wide discretion in its rulemaking authority. Austin v.
Department of Health and Rehabilitative Services, 495 So.2d 777 (Fla. 1st DCA
1986). Wen an agency construes a statute in its charge in a perm ssible way,
that interpretati on must be sustai ned even though anot her nay be possible, or
even, in the view of some preferable. HRS v. Framat Realty, Inc., 407 So.2d
238, 241 (Fla. 1st DCA 1981), Little Munyon Island v. Dept. of Environnenta
Regul ation, 492 So.2d 735 (Fla. 1st DCA 1986).

26. Petitioners have partially met their burden of proof. They assert
that the thresholds in Paragraph 40C4.041(2)(b), F.AC., are an invalid
exerci se of delegated |egislative authority because such threshol ds are not
based on biol ogi cal and hydrol ogi cal evidence that shows that isolated wetlands
bel ow such thresholds have mnimal fish and wildlife values. "The primary
| egi sl ative concern in passing Section 373.414, appears to have been to preserve
wildlife and fish in small isolated wetl ands because they are unique as to both
their ecosystens and species.” Booker Creek Preservation, Inc. v. Southwest
Fl ori da Water Managenent District, 534 So.2d 419, 424 (Fla. 5th DCA 1988), rev.
den. 542 So.2d 1334 (1989). The District was required "to adopt a rule which
establ i shes specific permitting criteria for certain small isolated wetlands .

." Subsection 373.414(1), F.S. (Enphasis added). The necessary elenents of the
"permtting criteria" are those set forth in the subparagraphs of Subsection
373.414(1), including the establishnent of one or nore thresholds of isolated
wet | ands bel ow whi ch inpacts on fish and wildlife or their habitat will not be
consi dered because of mnimal fish and wildlife values. Paragraph
373.414(1)(a), F.S

27. The District has been regulating inmpacts to isol ated wetl ands since
1983. To fulfill the requirement of Section 373.414, F.S., the District anmended
its "permtting criteria”™ in the wetland review criteria section of its
Applicant's Handbook. The District adopted a 0.5 acre isol ated wetl and
threshold with the reasonabl e presunption that isolated wetlands bel ow such
threshol d have mininmal fish and wildlife values. Section 10.7.4, Applicant's
Handbook. This threshold was established by biol ogi cal and hydrol ogi cal
evi dence which was not disputed in this proceedings.

The problem however, is that the District has sinply grafted its isolated
wet | ands threshold onto its existing permtting thresholds in Rule 40C
4.041(2)(b), F.A.C and Section 3.3.1 Applicant's Handbook. The result is that
fewer isolated wetlands are subject to District review than were prior to the
adoption of the 0.5 acre threshold. |If, as argued by the District, the 0.5 acre
threshol d i s nmeani ngful, and biologically and hydrol ogi cally appropriate, then
the considerably | arger thresholds, which are applied first, are not consistent
with the requirenents of Section 373.414, F.S. Isolated wetlands which are over
0.5 acre in size, which have nore than mnimal fish and wildlife values, but are
in projects beneath the primary thresholds, will not be protected.

28. I n Booker Creek Preservation, Inc., supra, the isolated wetlands rule
adopted by the Sout hwest Florida Water Managenent District (SWWD) was
chal | enged by several environnmental groups, including the Petitioner, Sierra
C ub, on the grounds that SWFWD had i nproperly provi ded exenptions to their
isolated wetlands rule. In striking down a majority of the exenptions set forth
in the challenged rule, the court held that Section 373.414 contains only one
express exenption: wetlands within the jurisdiction of the Departnent of
Envi ronnental Regul ation for the purposes of regulation of dredging and filling.
Booker Creek Preservation, Inc., at 423. The court stated that water nanagenent
districts are without authority to vary the inpact of Section 373.414 by
creating waivers or exenptions. Booker Creek Preservation, Inc., at 423.



VWet her styled a "threshol d" or "exenption", the District's rules at Section
40C-4.041(2)(b), F.A C. and 3.3.1 Applicant's Handbook, as applied to isol ated
wet | ands, exclude fromDistrict review sone isol ated wetlands intended for
protection under Section 373.414, F.S. For that reason, Section 40C
4.041(2)(b), F.A.C. and its provision in the Applicant's Handbook, contravene
the requirenent of the statute and are invalid.

29. Simlarly, the challenged rules fail to provide for the consideration
of cumul ative inpacts of a project or projects, as required by Section
373.414(1)(d), F.S

VWi le "cumul ative inpacts"” is not defined, a |legislative exanple is
i ncluded in Section 373.414(3)(d), F.S., which governed review by water
managenent districts until March 31, 1987, the date by which their own rul es
were to be adopted. This subsection required review of sub-threshold isol ated
wet | ands when their cumul ative total acreage exceeded 30 percent of tota
project acreage within projects greater than 40 acres in size.

The District was not required to adopt this same standard, but is required
to adopt sone standard for review of cumul ative inpacts.

A Section 120.56, F.S. proceeding cannot be used to attack what a rul e does
not say, unless the rule contravenes the statute it purports to inplenment by
renoving a requirenent which is textually mandated in the statute. Such a rule
woul d contravene its inplenenting statute and be invalid under Section
120.52(8)(c), F.S., Krisher v. Department of Lottery, 10 FALR 2465, 2469 (Fina
Order by Hearing Oficer, WlliamR Dorsey, Jr., March 31, 1988).

SJRWWD argues that it does consider cunul ative inpacts, because each
project that is permtted by the District cannot have adverse inpacts and does
not allow residual inpacts which are not mtigated. Still, the District
does not review any inpacts to isolated wetlands by sub-threshold projects, nor
i npacts to sub-threshold wetlands within permtted projects, no matter how
substantial their cumul ative size, unless threatened or endangered species are
i mpact ed.

30. Petitioners have failed to prove their assertion that the chall enged
rul es contravene Section 373.414(1)(b), F.S. because the review criteria and
mtigation requirenents only apply to off-site inpacts to fish and wildlife,
unl ess threatened or endangered species are present. The evidence in this
proceedi ng established that virtually all on-site inpact will also be felt off-
site. Even if the District may not have gone far enough in its regulation
def erence must be accorded its application and interpretation of its rules.

31. Simlar deference is accorded the District's interpretations of
Section 16.1.4, Applicant's Handbook. A heavy mineral mning activity subject
to District MSSWpermtting and requiring mtigation under the rule may provide
mtigation sufficient for the purposes of Chapter 373, F.S., if the mtigation
is consistent with the land reclamation policies and criteria approved by DNR
under Chapter 16C-37, F.A.C. Sierra Cub argues that such plans and DNR rul es
do not address threatened and endangered species in isolated wetl ands,
cumul ative and off-site inpacts, and restoration of isolated wetlands as
requi red under Section 373.414, F.S. The uncontradicted evi dence established
that the restoration requirenments of DNR Rule 16C-37, F.A C. is applicable to
all wetlands, whether contiguous or isolated. See Rule 16C 37.002(16), F.A C
Heavy mineral mning activities are required to restore every acre of wetland
that is disturbed, and the restoration nust address habitat for threatened and



endangered species. See Rule 16C-37.008(5) and (6), F.A.C. Furthernore, under
Sections 10.7.4 (last paragraph), 16.1.3(a) and 16. 1.4, Applicant's Handbook, if
i npacts to functions provided by isolated wetlands to threatened or endangered
species are of such a type or nature that they cannot be offset or mtigated,
the District does not accept a DNR approved plan as sufficient to neet the
wetland review criteria. |In such case, the rules allow the District discretion
to apply the wetland review criteria in Section 10.7.4, Applicant's Handbook
Accordingly, the |last paragraph of Section 16.1.4, Applicant's Handbook, does
not contravene the plain | anguage of Section 373.414, F.S.

ORDER
Based on the foregoing, it is hereby,
ORDERED:

1. Petitioners' challenge to rule 40C 4.041(2)(b), F. A C., and Section
3.3.1 Applicant's Handbook, as applied to isolated wetlands, is sustained, and
those rules are invalid.

2. Petitioners' challenge to Chapter 40CG4, F.A.C and to the Applicant's
Handbook, for failure to include provisions for the consideration of cumulative
i npacts of a project or projects on isolated wetlands, is sustained, and those
rules are invalid.

3. Petitioners' challenges to Section 10.7.4, Section 16.1.3(a), and
Section 16.1.4, Applicant's Handbook, as related to the failure to include on
site inpacts and certain mtigation requirenments are di sm ssed.

DONE AND ORDERED this 18th day of Decenber, 1990, in Tall ahassee, Leon
County, Florida.

MARY CLARK

Hearing Oficer

Di vision of Admi nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488- 9675

Filed with the derk of the Division
of Adm nistrative Hearings this 18th
day of Decenber, 1990.



APPENDI X TO FI NAL ORDER
Fi ndi ngs of Fact Proposed by Petitioners

Adopt ed i n paragraph 1.
Adopt ed i n paragraph 2.
Adopt ed i n paragraph 3.
Adopt ed i n paragraph 4.

5.-11. Adopted in substance in paragraphs 11 and 12; however, it was not
establ i shed that wetlands as small as .25 acre should be regul at ed.
12.-14. Adopted in summary in paragraph 15.

(no #13 in proposed order)

PONE

15. Rejected as unnecessary.
16. Rejected as contrary to the weight of evidence.
17. Adopted in paragraph 18.
18. Rejected as unnecessary.
19. Adopted in paragraph 13.
20. Adopted in paragraph 5.
Fi ndi ngs of Fact Proposed by Respondent
1. Adopted in paragraphs 1-3.
2. Adopted in paragraph 4.
3.-4. Adopted in paragraph 5.
5. Adopted in paragraph 8.
6. Rejected as unnecessary.
7.-8. Adopted in paragraph 13.
9. Adopted in paragraph 7.
10. Adopted in paragraph 14.
11. Adopted in paragraph 15.
12. Adopted in paragraph 18.
13. Rejected as cumul ative and unnecessary.
14. Rejected as inmaterial. The sub-threshold cumul ative inpacts are not
addr essed.
15. Adopted in paragraph 19.
Fi ndi ngs of Fact Proposed by Intervenors
Adopted in part in paragraphs 1 and 2, otherwi se rejected as i mmateri al

1.
2. Adopted in part in paragraph 4, otherwi se rejected as inmateri al
3.-5. Adopted in substance in paragraphs 6 and 20.
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A PARTY WHO | S ADVERSELY AFFECTED BY THI'S FINAL CORDER IS ENTI TLED TO JUDI CI AL
REVI EW PURSUANT TO SECTI ON 120. 68, FLORI DA STATUTES. REVI EW PROCEEDI NGS ARE
GOVERNED BY THE FLORI DA RULE OF APPELLATE PROCEDURE. SUCH PROCEEDI NGS ARE
COMMENCED BY FI LI NG ONE COPY OF A NOTI CE OF APPEAL W TH THE AGENCY CLERK OF THE
DI VI SION OF ADM NI STRATI VE HEARI NGS AND A SECOND COPY, ACCOVPANI ED BY FI LI NG
FEES PRESCRI BED BY LAW W TH THE DI STRI CT COURT OF APPEAL, FIRST DI STRICT, OR
WTH THE DI STRI CT COURT OF APPEAL I N THE APPELLATE DI STRI CT WHERE THE PARTY
RESI DES. THE NOTI CE OF APPEAL MUST BE FI LED WTHI N 30 DAYS OF RENDI TI ON OF THE
ORDER TO BE REVI EVED.



